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1. INTRODUCTION 

1.1 By the order (the "Receivership Order") of the Honourable Mr. Justice Marchand 
of the Supreme Court of British Columbia pronounced October 29, 2019, FTI 
Consulting Canada Inc. was appointed receiver (the "Receiver"), without security, 
of all of the assets, undertakings and property of DionyMed Brands Inc. (the 
"Company"), including all proceeds thereof. 

1.2 A copy of the Receivership Order is attached as Appendix "A" to this report.  This 
proceeding is referred to in this report as the "Receivership Proceeding".  

1.3 This is the first report of the Receiver in the Receivership Proceeding, the purpose 
of which is to provide the Court with: 

1.3.1 certain background information regarding the Company and its creditors; 

1.3.2 an update on certain of the activities of the Receiver since the date of the 
Receivership Order; 

1.3.3 information regarding proposed bidding procedures (the "Bidding 
Procedures") for the sale of the Company's Property (as defined in the 
Receivership Order); 

1.3.4 details regarding litigation commenced against the Company and certain of 
its subsidiaries in the Superior Court of the State of California, County of 
Los Angeles, Central Division (the "Gotham Green Litigation"), and the 
Receiver's proposed next steps in relation thereto; 

And to seek an Order of the Court:  

1.3.5 authorizing but not requiring the Receiver to provide financing to Herban 
Industries Inc. ("Herban Delaware") to acquire the Gotham Green Debt 
and Security (as defined below);  

1.3.6 approving the Bidding Procedures; and  

1.3.7 approving this First Report and the activities of the Receiver as set out 
herein. 

1.4 Unless otherwise stated, all monetary amounts referenced in this First Report are 
expressed in United States dollars.  Capitalized terms not otherwise defined are as 
defined in the Receivership Order.  

1.5 In preparing this First Report, the Receiver has relied upon audited and unaudited 
financial information provided by the Company and its direct and indirect 
subsidiaries, including their books and records, financial information, and forecasts 
and analysis, in addition to discussions with various parties, including senior 
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management ("Management") of the Company and its direct and indirect 
subsidiaries  (collectively, the "Information"). 

1.6 Except as otherwise described in this First Report: 

1.6.1 the Receiver has not audited, reviewed or otherwise attempted to verify the 
accuracy or completeness of the Information in a manner that would comply 
with Generally Accepted Assurance Standards pursuant to the Chartered 
Professional Accountants of Canada Handbook; and 

1.6.2 the Receiver has not examined or reviewed the financial forecasts or 
projections referred to in this First Report in a manner that would comply 
with the procedures described in the Chartered Professional Accountants of 
Canada Handbook. 

1.7 Future-oriented financial information reported in or relied on in preparing this First 
Report is based on Management's assumptions regarding future events. Actual 
results will vary from these forecasts and such variations may be material.  

1.8 The Receiver has prepared this First Report in connection with the application to 
be heard November 26, 2019. This First Report should not be relied upon for any 
other purpose.  

1.9 A copy of the filed First Report, along with all other materials filed in the 
Receivership Proceeding, will be available on the Receiver's website at 
http://cfcanada.fticonsulting.com/Dionymed (the "Website").  

2. BACKGROUND OF THE COMPANY 

2.1 The Company was founded in 2017, and is a company continued into British 
Columbia pursuant to the Business Corporations Act (British Columbia).  Through 
its direct and indirect subsidiaries, it operates a multi-state distribution and direct-
to-consumer cannabis delivery platform in the United States.    

2.2 Since 2018, the Company has been listed on the Canadian Securities Exchange 
under the symbol "DYME".   

2.3 The Company is a holding company and through its wholly owned subsidiaries it 
generates revenue, primarily in the United States, by (a) manufacturing and 
processing cannabis products, (b) selling wholly-owned branded products, such as 
cannabis vaporiser cartridges, and (c) providing wholesale distribution and logistics 
management on behalf of cultivators, manufacturers and third-party brands.  

2.4 Certain of the Company's subsidiaries hold cannabis licenses in California and 
Oregon, two of the largest recreational cannabis markets in the United States, 
allowing for the vertical integration of cultivation, manufacturing, branding, sale 
and distribution of medicinal and adult-use cannabis.  

http://cfcanada.fticonsulting.com/Dionymed
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2.5 The Company's primary assets are the capital stock of its subsidiaries.  The 
Company wholly owns, directly and/or indirectly, the issued and outstanding shares 
or membership interests, as applicable, of the following entities:  

2.5.1 DionyMed Inc. ("DMI"); 

2.5.2 Herban Delaware;  

2.5.3 Gourmet Green Room, Inc ("GGR"); 

2.5.4 Herban Industries CA LLC dba Rise Logistics ("Herban CA"); 

2.5.5 Herban Industries OR LLC dba Winberry Farms (Herban OR");  

2.5.6 Herban CA 2 LLC ("Herban 2"); 

2.5.7 Herban Industries CO LLC ("Herban CO"); 

2.5.8 Herban Industries MI LLC ("Herban MI"); 

2.5.9 Herban Industries NJ LLC ("Herban NJ"); and 

2.5.10 Herban Industries NV LLC ("Herban NV").  

2.6 In addition, the Company has an interest through a master services agreement in 
HomeTown Heart ("HomeTown"), a California corporation, in the form of an 
option agreement whereby the Company can acquire all of the outstanding shares 
of HomeTown for a nominal sum following the occurrence of certain events.  

2.7 DMI is the Company's sole Canadian subsidiary. DMI (and not the Company) is 
the employer to the employees in Canada, and the Receiver intends to fund DMI to 
continue to fund those employees.   

2.8 The Company indirectly owns the shares or membership interests as applicable, in 
the entities set out at paragraphs 2.5.3 to 2.5.10 above through its U.S. subsidiary, 
Herban Delaware. DMI and Herban Delaware are owned directly by the Company.  

2.9 A corporate chart for the Company and its subsidiaries is attached to this First 
Report as Appendix B.  

3. CREDITORS 

3.1 Pursuant to a definitive agreement dated January 16, 2019, as amended and 
supplemented or otherwise modified (the "Credit Agreement"), the Company 
obtained a credit facility from a syndicate of lenders (the "Lenders"), in the initial 
amount of $13 million.  
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3.2 As of the date of this First Report, the syndicate of Lenders was comprised of only 
one lender, SP1 Credit Fund ("SP1") (there have, at other times, been more 
Lenders).   

3.3 The funds drawn by the Company under the Credit Agreement are secured by a 
first-ranking security interest over all or substantially all of the assets of the 
Company and certain of its subsidiaries and/or entities over which it has control.   

3.4 Each of HomeTown, DMI, Herban Delaware, Herban CA, Herban OR, Herban NJ, 
Herban 2 and GGR have guaranteed the Company's obligations pursuant to the 
Credit Agreement and granted security in favour of GLAS Americas LLC (the 
"Collateral Agent") over all or substantially all of their assets in connection 
therewith. 

3.5 Pursuant to the Credit Agreement, the petitioner in the Receivership Proceeding, 
GLAS Americas LLC was appointed the Collateral Agent on behalf of the Lenders.  
GLAS USA LLC was appointed the Administrative Agent under the Credit 
Agreement on behalf of the Lenders.  

3.6 According to the Affidavit of Yana Kislenko made October 22, 2019 in support of 
the Receivership Order, as at October 15, 2019, the Company was indebted to the 
Lenders pursuant to the Credit Agreement in the following amounts (with interest 
and fees continuing to accrue):  

3.6.1 $24,078,106.80, representing the principal amount of outstanding 
indebtedness of the Company pursuant to the Credit Agreement, including 
the applicable prepayment premium;  

3.6.2 $610,971.36, representing accrued and unpaid interest on the principal 
amount as of but excluding October 15, 2019; and  

3.6.3 $121,604.64, the accrued and unpaid anniversary fee as of but excluding 
October 15, 2019, and all other fees and expenses and other amounts owing 
as obligations as of October 15, 2019.  

3.7 The Receiver's counsel, Bennett Jones LLP ("Bennett Jones"), provided an opinion 
to the Receiver with respect to the Collateral Agent's security. Bennett Jones is of 
the opinion that, subject to standard qualifications and assumptions contained 
therein, the security granted by the Company to the Collateral Agent is valid and 
the necessary registrations and other steps have been made or taken to perfect such 
security.  A copy of the security opinion will be made available to the Court should 
the Court wish to review it.  

3.8 In addition, the Company is indebted to Flow Capital Corp ("Flow Capital").  Flow 
Capital is the only other creditor with a security registration against the Company. 
As of October 2, 2019, Flow Capital held registered financing statements in respect 
of the Company and its various subsidiaries as follows:  
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Entity Financing Statement Registration Jurisdiction  
The Company British Columbia 
HomeTown  
Herban CA 
GGR 

California 
California 
California 

Herban Delaware Delaware 
Herban OR Oregon 
Herban NJ New Jersey 
Herban NV Nevada 
Herban CO Colorado 

  (collectively, the "Flow Capital Registrations") 

3.9 The debt and security of Flow Capital are discussed in further detail below.  

3.10 According to the books and records of the Company, as of November 4, 2019, the 
Company owed its unsecured creditors, including trade creditors, approximately 
$53.3 million. 

4. ACTIVITIES OF THE RECEIVER SINCE APPOINTMENT  

4.1 Certain of the activities of the Receiver since being appointed are described below.  

Notice to Creditors 

4.1.1 Pursuant to section 245(1) of the Bankruptcy and Insolvency Act, RSC 
1985, c. B-3. (the "BIA"), on or about November 7, 2019 the Receiver sent 
notice of its appointment, in the prescribed form, and statement pursuant to 
section 246(1) of the BIA to all known creditors of the Company, the Office 
of the Superintendent of Bankruptcy and to the Company.  

4.1.2 Out of an abundance of caution, the Receiver also provided a notice to the 
known of creditors of DMI, advising about the appointment of the Receiver, 
that the Company is insolvent, and that the Receiver will not be able to fund 
the operations of DMI.  

Dealings with Flow Capital 

4.1.3 The Company is indebted to Flow Capital pursuant to two Royalty Purchase 
Agreements dated April 4, 2018 and May 25, 2018. 

4.1.4 In or around September 2019, Flow Capital registered the Flow Capital 
Registrations under the Uniform Commercial Code in effect in California 
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and certain other states and the Personal Property Security Act (British 
Columbia) against the Company and certain of its subsidiaries as outlined 
above. 

4.1.5 In its review of the Flow Capital Registrations, the Receiver has identified 
certain potential issues with Flow Capital's alleged security. 

4.1.6 On November 11, 2019, counsel for the Receiver sent a letter to counsel for 
Flow Capital requesting that Flow Capital withdraw the security 
registrations made in respect of the Company, Herban CA and GGR, or in 
the alternative, to immediately provide the Receiver with any missing 
documentation to justify the Flow Capital Registrations. A copy of the 
letter, which provides additional details regarding the Receiver's views on 
the security registrations, is attached as Appendix C. 

4.1.7 As noted in the letter, to the extent this matter is not resolved to the 
satisfaction of the Receiver in the near term, the Receiver intends to seek 
the Court's assistance to obtain a discharge of all Flow Capital Registrations. 

4.1.8 On November 18, 2019, the Receiver received a responding letter from 
counsel to Flow Capital. The Receiver is currently in the process of 
reviewing that letter, and reserves its right to seek the Court's assistance if 
needed.  

Commencement of sale process  

4.1.9 As described in section 5 of this First Report, the Receiver, in consultation 
with SP1, has developed the Bidding Procedures for the solicitation of 
offers to purchase the Company's Property, and has commenced marketing 
the Property for sale and implementing the Bidding Procedures.  

4.1.10 Key elements of the Bidding Procedures, and the steps taken by the 
Receiver in connection therewith, are described below.  

4.2 In addition to the other activities described in this First Report, including in 
subsequent sections, the Receiver has, pursuant to the Receivership Order, 
established the Website, where all materials filed with the Court and all orders 
granted by the Court in connection with the Receivership Proceeding will be made 
available in electronic form.  

5. SALE OF THE COMPANY'S ASSETS 

5.1 Pursuant to the Receivership Order, the Receiver is authorized to market any or all 
of the Property of the Company.   

5.2 With the support and input of SP1, the Receiver has developed procedures for the 
solicitation of offers to purchase the Company's Property, including the following: 
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5.2.1 all shares in the capital of Herban Delaware;  

5.2.2 all of the books, records, books of account, supplier and customer lists, 
business information, research and development information, business 
analyses and plans, and records, and all other documents, files, records, 
correspondence, electronic information (including emails and web page 
content), and other data and information, financial or otherwise related to 
the business of Herban Delware, Herban CA, Herban 2, GGR, Herban OR, 
Herban NJ, Hometown Heart, Herban NV, Herban CO and Herban MI, in 
each case, which is owned by, and within the control or possession of the 
Company; and  

5.2.3 the Company's interest in an agricultural lease dated January 1, 2019 
relating to property in Oregon, U.S. and a lease dated July 23, 2019 for 
property located in Los Angeles, California, both of which are related to the 
business of the Company. 

5.3 The Receiver has prepared: 

5.3.1 a list of potential bidders for the Property ("Potential Bidders"), including 
both strategic and financial parties who, in the Receiver's reasonable 
professional judgment, may be interested in acquiring some or all of the 
Property;  

5.3.2 an initial offering summary (the "Teaser Letter") to notify Potential 
Bidders of the existence of the opportunity and to invite the Potential 
Bidders to make an offer to acquire all or any part of the Property;  

5.3.3 a form of confidentiality agreement (the "Confidentiality Agreement"); 
and  

5.3.4 a form of acknowledgement (the "Acknowledgement") whereby Potential 
Bidders agree to be bound by the provisions of the Bidding Procedures.  

5.4 Since October 31, 2019 (the commencement date of the Teaser Letter campaign), 
the Receiver has sent in excess of 180 Teaser Letters to the Potential Bidders.  Since 
then, the Receiver has had many discussions and meetings with Potential Bidders 
that have expressed interest in this opportunity. As of the date hereof, 
approximately 27 Potential Bidders have executed the Confidentiality Agreement 
and are performing diligence on the Company and the Property.  

5.5 The Receiver has also worked closely with its U.S. counsel to understand, and to 
be able to answer questions from Potential Bidders and other potential purchasers 
regarding, the various cannabis regulatory considerations in connection with 
various transaction structures for the proposed sale.  

5.6 The proposed Bidding Procedures are attached as Appendix D to this First Report. 
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5.7 Key elements of the Bidding Procedures are as follows (unless otherwise defined 
herein, all capitalized terms in this section are as defined in Appendix D): 

Due Diligence 

5.7.1 the Receiver, among other things: 

5.7.1.1 created an electronic due diligence data site for the Company and 
the Property and will continue to populate and manage the data site, 
which will include a template asset purchase agreement to be used 
by interested parties to submit binding offers;  

5.7.1.2 prepared a detailed confidential information memorandum 
describing the opportunity to acquire all or part of the Property the 
("CIM"), which has been uploaded to the data site; 

(collectively, the "Due Diligence Access"); 

5.7.2 interested parties are required to execute and deliver to the Receiver the 
Confidentiality Agreement and the Acknowledgment before being provided 
with Due Diligence Access;    

Bidding 

5.7.3 all bids for the purchase of the Property must be in writing and must be 
received by the Receiver by no later than 1:00 p.m. (Vancouver time) on 
December 9, 2019 (the "Bid Deadline") in the form of the template asset 
purchase agreement provided by the Receiver, along with a blackline;  

5.7.4 to be eligible to be a Qualified Bidder, a Bidder must deliver a Bid satisfying 
the bid requirements prescribed in the Bidding Procedures, which include, 
among others, the following requirements:   

5.7.4.1 the Bid must be accompanied by a cash Good Faith Deposit equal 
to the greater of (i) US $3 million and (ii) 20% of the total cash 
purchase price contemplated by the Bid, which Good Faith Deposit 
must be paid to the Receiver in trust1; and  

5.7.4.2 the Bid must be irrevocable, and may not be conditional on 
financing or any internal approval or on the outcome or review of 
due diligence;  

                                                      
1 In connection with an offer for individual assets of the Company and/or any of its direct or indirect subsidiaries (i.e. 

an offer that not include all of the shares of Herban Delaware), which is referred to below, the deposit must 
be equal to at least twenty-five-percent (25%) of the total cash purchase price contemplated by the offer. For 
greater certainty, there is no US$3,000,000 minimum in that circumstance.   
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5.7.5 after clarifying discussions or negotiations, the Receiver will review all 
Bids and other documentation and information submitted by the Bidders, 
and shall determine, in its reasonable judgment, the Qualified Bidders and, 
for the Qualified Bidders, their respective Qualified Bid, if any, that are 
qualified to participate in the Auction;   

5.7.6 all Bids will be considered by the Receiver, but the Receiver reserves the 
right to reject any and all Bids;  

Auction 

5.7.7 If there are at least two (2) Qualified Bids, or any combination thereof, or a 
combination of non-overlapping Qualified Bids (an "Aggregated Bid"), the 
Receiver may, but is not required to, conduct an auction to determine the 
highest and/or best Qualified Bid of Aggregated Bid;  

5.7.8 The Auction will commence on December 11, 2019, at a time and place to 
be determined by the Receiver.  Key elements of the auction include:  

5.7.8.1 the Receiver and its professionals will direct and preside over the 
Auction and only Qualified Bidders are eligible to participate in the 
Auction;  

5.7.8.2 bidding at the Auction will be conducted in rounds, with the 
Qualified Bid or Aggregated Bid with the highest and/or best value 
to constitute the Opening Bid for the first round of bidding.  The 
highest Overbid at the end of each round will constitute the Opening 
Bid for each round in accordance with the Bid Assessment Criteria 
set out in the Bidding Procedures;  

5.7.8.3 the Receiver will determine which Qualified Bid or Aggregated Bid 
constitutes the Opening Bid for the first round of bidding, and will 
determine which Overbid or Aggregated Overbid constitutes the 
Opening Bid for each subsequent round of bidding taking into 
account all factors that the Receiver, with the assistance of its 
advisors, reasonably deems relevant to the value of such Bid;  

5.7.8.4 the Receiver will maintain a transcript of the Opening Bid and all 
Overbids made and announced at the Auction, including the 
Successful Bid(s) and the Back-up Bids. 

5.8 The Property is being offered for sale on an "as-is, where is" basis.  

5.9 In accordance with the Bidding Procedures, the Receiver will apply to this 
Honourable Court for approval of the Successful Bidder(s), if any, and for an order 
vesting title in and to the applicable Property in the ultimate purchaser or purchasers 
of the Property.   
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5.10 Notwithstanding anything else contained in the Bidding Procedures, the Receiver 
may consider offers for individual assets of the Company and/or any of its direct or 
indirect subsidiaries. However, the Receiver will favour a bid that includes all of 
the shares of Herban Delaware.  

5.11 If the Receiver determines that no Qualified Bid was received, or at least one 
Qualified Bid was received but it is not likely that the transactions contemplated in 
any such Qualified Bid will be consummated, the Receiver shall notify the SP1 
Representative forthwith, and within ten (10) Business Days of such determination, 
file an application with the Court seeking directions and/or such other relief as the 
Receiver deems appropriate in the circumstances. Additionally, in that 
circumstance, the Secured Lenders shall have the option within five (5) Business 
Days from such determination to submit a credit bid (that would constitute a 
binding agreement if accepted) even if they did not submit a credit bid at any other 
point during the bidding process, 

Recommendation regarding Bidding Procedures 

5.12 The Receiver is of the view that offering the Property for sale pursuant to the 
Bidding Procedures represents the best opportunity to recover the value of the 
Property in the circumstances. Among other reasons: 

5.12.1 through the implementation of the Bidding Procedures, the Property is 
being, and will continue to be, offered for sale in a transparent, orderly and 
timely process; 

5.12.2 the Bidding Procedures are designed to maximize value for the benefit of 
all of the Company's stakeholders; 

5.12.3 the Bidding Procedures provide certain flexibility for the Receiver to 
maximize value, including by granting the Receiver the ability (but not the 
obligation) to conduct the Auction;  

5.12.4 the Bid Deadline is appropriate in the circumstances given that (i) the 
Receiver commenced the Bidding Procedures by sending the Teaser Letter 
to the Potential Bidders commencing on October 31, 2019, (ii) the Receiver 
has limited funding and must complete a sale prior to December 31, 2019 
in order to preserve the value of the Company, (iii) in the Receiver's opinion, 
there is likely a limited set of potential buyers, and (iv) the Company has 
been marketing the Property to interested parties since June, 20182; and 

                                                      
2 The Company engaged Cormark Securities Inc. in June, 2018 as its strategic financial advisor to explore various 

strategic alternatives, including, among other things, a sale or merger of the Company.  That process did not 
result in an executable transaction, but it did result in the Company being well exposed to the market of 
potential purchasers.  
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5.12.5 the Bidding Procedures are consistent with other procedures that have been 
approved by the Court in other insolvency proceedings. 

6. GOTHAM GREEN LITIGATION 

6.1 On or about July 30, 2019, the Company and Herban 2 entered into and issued a 
Secured Convertible Demand Note in favor of Gotham Green Fund (Q) II, L.P. 
("Gotham Q") in the principal amount of $1,706,760.00 (the "Gotham Q Note"). 
Pursuant to the Gotham Q Note, Herban 2 granted Gotham Q a security interest in 
all of Herban 2’s assets. In order to perfect its security interest in Herban 2’s assets, 
Gotham Q (through its collateral agent), filed a UCC-1 Financing Statement with 
the California Secretary of State on July 30, 2019.  

6.2 On or about July 30, 2019, the Company and Herban 2 also entered into and issued 
a Secured Convertible Demand Note in favor of Gotham Green Fund II, L.P. 
("Gotham Green") in the principal amount of $293,240.00 (the "Gotham Note") 
(the Gotham Q Note and the Gotham Note are referred to collectively as the 
"Gotham Green Notes"). Pursuant to the Gotham Note, Herban 2 granted Gotham 
Green a security interest in all of Herban 2’s assets. In order to perfect its security 
interest in Herban 2’s assets, Gotham Green (through its collateral agent) filed a 
UCC-1 Financing Statement with the California Secretary of State on July 30, 2019. 

6.3 Pursuant to the Secured Notes, Gotham Green and Gotham Q collectively loaned 
$2 million to the Company and Herban 2.  The Secured Notes are demand notes 
that could be called at any time in accordance with their terms. Interest and fees 
continue to accrue.  

6.4 The Secured Notes were guaranteed by Herban CA, Herban Delaware and GGR.  
All the debt and security in connection with the Gotham Green Notes are 
collectively referred to as the "Gotham Green Debt and Security". 

6.5 On September 16, 2019, Gotham Green called the Secured Notes and sent a letter 
to the Company and Herban 2 demanding repayment of the Secured Notes in full. 
No amounts have been repaid to Gotham Green. 

6.6 On October 30, 2019, the Gotham Green Litigation was commenced against GGR, 
the Company, Herban 2, Herban Delaware, and Herban CA.  GGR is the holder of 
various cannabis licenses issued by the State of California and the City of Los 
Angeles.   

6.7 The Receiver is of the view that it would be detrimental to the Company and the 
proposed sale process (described above) if the Gotham Green Litigation were to 
continue, and in particular if the licenses held by GGR were affected by such 
litigation. The Receiver is advised by SP1 that, in SP1's opinion, the GGR licenses 
have material value, and the value of the Company will be materially adversely 
affected if, for example, as a result of enforcement steps by Gotham Green, GGR 
ceased to be a subsidiary of the Company. 
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Via E-Mail

Torkin Manes LLP
1 51 Yonge Street
Suite 1500
Toronto, Ontario
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Attention: Jeffrey Simpson

Dear Sir:

Re: Flow Capital Corp. Security Registrations
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We write to you in your capacity as counsel to Flow Capital Corp. ("Flaw"). As you know, we are
counsel for FTI Consulting Canada Inc., in its capacity as receiver and manager of the assets,
undertakings and properties of DionyMed Brands Inc. (the "Receiver").

Based on UCC and PPSA searches, Flow has made security registrations against Herban Industries
CA LI ,C, Gourmet Green Room, Inc. and DionyMed Brands the. ("DYME") purported to be
registered in accordance with two separate Royalty Purchase Agreements dated April 4, 2018 and I\/lay
25, 2018. As described below, the Receiver does not believe that any security interests have been
granted by any of these entities in favour of Flow. Accordingly, the UCC and PPSA registrations arc
not valid and we hereby request that Flow voluntarily withdraw the registrations, or immediately
provide documentation that supports the validity of Flow's purported security.

Section 2.13 of each of the Royalty Purchase Agreements provide that a condition precedent to the
grant ofany security is that an Event of Default (as defined in the Agreements) "continues and remains
uncured for a period of 180 consecutive days". "The Receiver is not aware of an,-„, purported Event of
Default having remained uncured for a period of 180 consecutive days, in which case no security
interests were validly created pursuant to that provision. This would invalidate all security
registrations purported to be made pursuant to this provision.

Even if there was the requisite Event of. Default uncured for a period of 180 consecutive days (which
the Receiver does not understand to be the case), the Receiver believes the security registrations
against Herban Industries CA LLC and Gourmet Green Room, Inc. are still invalid. Section 2.13 of
the Royalty Purchase Agreements provide that each member of the DionyMed Group will grant a first-
ranking continuing security interest in favour of the "Purchasers". DionyMed Group is defined to
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mean DionyMed Holdings Inc. (a predecessor of DYME) and DionyMed Subsidiaries. "DionyMed
Subsidiaries" expressly includes Herbal) Industries CA LLC but not Gourmet Green Room, Inc,
Neither Herban Industries CA LLC nor Gourmet Green Room, Inc. were party to these Agreements
and did not agree to grant any such security interest. The Royalty Purchase Agreements with their
parent entity, DYME, does not create a grant of security in favour of Flow by DYME's subsidiaries,
which are separate corporate entities and not signatories to either Agreement. Furthermore, Gourmet
Green Room, Inc. was not a subsidiary of DYME at the time the Royalty Purchase Agreements were
executed. As such, the purported grant of security cannot, in any event, bind that entity.

Moreover, even if the Royalty Purchase Agreements granted such authority (which the Receiver
denies), the security is invalid as there is no debt owed to Flow by Herban :Industries CA LLC and/or
Gourmet Green Room, Inc. The Royalty Purchase Agreements create a debt owed by DYME but do
not provide for a guarantee or other obligation by either Herbal). Industries CA LLC or Gourmet Green
Room, Inc. As such, the security registered against both of these entities is invalid as it does not secure
any underlying obligation on behalf of the relevant companies.

In light of the above, we hereby request that Flow withdraw the security registrations in respect of
Herban Industries CA I ;LC and Gourmet Green Room, Inc. Alternatively, if Flow believes

the Receiver is missing the requisite documentation in respect of the purported security, we would ask
that you immediately forward it to our attention. If Flow does not withdraw the security registrations,
or provide the necessary documentation to satisfy the Receiver, by November 18, 2019, the Receiver
intends to seek the assistance of the Court in discharging the security registrations and will seek costs
against Flow in connection with same. In addition, the Receiver will seek to hold Flow liable :for any
damages that may occur as a result of the invalid registrations, including any damages relating to the
sale process that the Receiver is currently undertaking. We note that we requested certain information
with respect to Flow's security on our call on November 5, 2019, but we have not yet been provided
with anything.

Yours truly,

BENNETT ,10,NES LLP

Sean H. Zweig

Cc: Jeff Rosenberg, PTT Consulting Canada Inc.

Bennett Jones
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Bidding Procedures 

Background 

GLAS USA LLC and GLAS Americas Inc. (collectively the “Agents”) are the administrative and 
collateral agent, respectively, of the lenders (the “Secured Lenders”) from time to time party to 
the credit agreement dated January 16, 2019 with DionyMed Brands Inc. (the “Debtor”) and 
certain of its subsidiaries, as amended, modified and supplemented from time to time. 

On October 29, 2019, on the application of the Agents, the Supreme Court of British Columbia 
(the “Court”) granted an order (the “Receivership Order”) appointing FTI Consulting Canada 
Inc. as receiver (the “Receiver”) of all of the assets, undertakings and properties of the Debtor, 
including all proceeds thereof (collectively, the “Property”). Pursuant to the Receivership Order, 
the Receiver is authorized to market any or all of the Property, including advertising and soliciting 
offers in respect of the Property or any part or parts thereof and negotiating such terms and 
conditions of sale as the Receiver considers appropriate, and, subject to a further order of the Court, 
to sell, convey, transfer, lease or assign the Property or any part or parts thereof out of the ordinary 
course of business. 

Property for Sale 

The Property is available for sale pursuant to these bidding procedures (these “Bidding 
Procedures”).  The Property includes the following:  

1. All shares in the capital of Herban Industries Inc. (“Herban”), a Delaware corporation; 

2. All of the books, records, books of account, supplier and customer lists, business 
information, research and development information, business analyses and plans, and 
records, and all other documents, files, records, correspondence, electronic information 
(including emails and web page content), and other data and information, financial or 
otherwise related to the business of Herban, Herban Industries CA LLC, Herban CA 2 
LLC, Gourmet Green Room, Inc., Herban Industries OR LLC, Herban Industries NJ LLC, 
Hometown Heart, Herban Industries NV LLC, Herban Industries CO LLC and Herban 
Industries MI LLC, in each case, which is owned by, and within the control or possession 
of DYME, at the Closing Date; and 

3. The agricultural lease dated January 1, 2019 between Cynthia A. Jessup and DionyMed 
Holdings Inc. (a predecessor corporation of the Debtor) in respect of 42466 Winberry 
Creek Road, Fall Creek, Oregon 97438 and the lease agreement dated July 23, 2019 
between IIP-CA 3 LP and DYME in respect of 1454, 1458 and 1500 Esperanza Street, Los 
Angeles, California. 
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Notwithstanding anything else contained herein, the Receiver may consider offers for individual 
assets of the Debtor and/or any of its direct or indirect subsidiaries.1 However, the Receiver will 
favour a bid that includes all of the shares of Herban.  

Free of Any And All Claims and Interests 

All of the right, title and interests of the Receiver and the Debtor in and to the Property, or any 
portion thereof, to be acquired will be sold free and clear of all security interests, hypothecs, 
mortgages, trusts or deemed trusts, liens, executions, levies, charges, or other financial or monetary 
claims (collectively, the “Charges”) pursuant to an Approval and Vesting Order in form 
reasonably satisfactory to the Successful Bidder(s) (as defined below) and the Receiver and 
approved by the Court, such Charges to attach to the net proceeds of the sale of such Property 
(without prejudice to any claims or causes of action regarding priority, validity or enforceability 
thereof). 

Bidding Procedures 

The Receiver filed an application with the Court seeking, among other things, approval of: (a) the 
solicitation of offers for the acquisition of the Property or any parts thereof (each a “Bid”, and each 
party who submits a Bid, a “Bidder”) in accordance with the terms of these Bidding Procedures; 
and (b) the rules for the conduct of an auction (the “Auction”) if and when (i) the conditions for 
the holding of the Auction are satisfied as provided in these Bidding Procedures, and (ii) the 
Receiver determines in its sole discretion that an Auction would be advisable. 

On November [], 2019, the Court issued an order approving the Bidding Procedures (the 
“Bidding Procedures Order”). Accordingly, these Bidding Procedures shall govern the 
solicitation by the Receiver of Bids for all or part of the Property and the selection by the Receiver 
of one or more Successful Bids (as defined below). 

1. Solicitation 

The Receiver has prepared: (a) a list of potential bidders for the Property (the “Potential 
Bidders”), including both strategic and financial parties who, in the Receiver’s reasonable 
professional judgment, may be interested in acquiring the Property; (b) an initial offering summary 
(the “Teaser Letter”) to notify Potential Bidders of the existence of this solicitation process and 
invite the Potential Bidders to make an offer to acquire all or any part of the Property; (c) a form 
of confidentiality agreement (the “Confidentiality Agreement”); and (d) a form of 
acknowledgment (the “Acknowledgement”) whereby the Potential Bidder agrees to be bound by 
the provisions of these Bidding Procedures. 

In accordance with the Receivership Order, the Receiver has already sent the Teaser Letter to the 
Potential Bidders. The Receiver will continue the solicitation process in accordance with the 
Bidding Procedures. 

                                                      
1  The structuring of any transaction involving individual assets of any direct or indirect subsidiary will require 
discussion between the Receiver and the bidder. 
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 2. As is, where is 

Any sale of any or all of the Property will be completed on an “as is, where is” basis and without 
surviving representations, warranties, covenants or indemnities of any kind, nature, or description 
by the Receiver or the Debtor or their respective agents, professionals, advisors, or otherwise, 
except to the extent set forth in the relevant agreement(s) with the Successful Bidder(s). 

3. Access to Due Diligence Materials 

Interested parties that execute and deliver to the Receiver the Confidentiality Agreement and the 
Acknowledgement shall receive (a) a detailed confidential information memorandum prepared by 
the Receiver describing the opportunity to acquire all or part of the Property; and (b) access to an 
electronic due diligence data site (collectively, the “Due Diligence Access”). In addition, the 
Receiver will populate the due diligence data site with a template asset purchase agreement (the 
“Template APA”), which is to be used by interested parties who intend to submit binding offers 
as described below. 

Each party’s Due Diligence Access shall terminate upon the earliest of the following events to 
occur: 

(a) Such party advises that it is no longer interested in pursuing an acquisition of any Property; 

(b) Such party does not submit a bid by the Bid Deadline (as defined below); 

(c) Such party submits a Bid by the Bid Deadline but the Receiver determines that such party 
does not constitute a Qualified Bidder (as defined herein); 

(d) If there is an Auction, such party does not participate in the Auction;  

(e) If there is an Auction, at the conclusion of the Auction; or 

(f) If there is no Auction, the approval by the Court of the Successful Bid. 

The Receiver will designate a representative to coordinate all reasonable requests for Due 
Diligence Access for all parties eligible to receive such access in accordance with this Section. 
The Receiver and the Debtor are not responsible for, and will bear no liability with respect to, any 
information obtained by any party in connection with the Property and do not make any 
representations or warranties as to the information or materials provided, except to the extent of 
any representations or warranties provided for in the relevant agreement(s) with the Successful 
Bidder(s). 

Notwithstanding that a party’s Due Diligence Access may continue following the Bid Deadline, 
the Receiver shall not be obligated to furnish any additional due diligence information after the 
Bid Deadline. 
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4. Bidding 

These Bidding Procedures provide for one phase of bidding in which to solicit binding offers to 
purchase all or part of the Property. In the event that the Receiver determines that the results of 
any Bids received satisfy the conditions for an Auction, as set out below, the Receiver may, in the 
Receiver's sole discretion, conduct an Auction in accordance with the procedures set out in Section 
8 below. 

All bids are to be denominated in dollars of the United States of America. 

5. Bidding Deadlines 

All bids must be submitted in writing via email or by personal delivery so that they are actually 
received by the Receiver no later than 1:00 p.m. (Vancouver time) on December 9, 2019 (the “Bid 
Deadline”) at: 

FTI Consulting Canada Inc.  
TD Waterhouse Tower, Suite 2010 
79 Wellington Street 
Toronto, ON M5K 1G8  
 
Attention: Jeffrey Rosenberg 
Email: Jeffrey.rosenberg@fticonsulting.com 

Unless the Receiver determines otherwise, a bid received by the Receiver after the Bid Deadline 
shall not constitute a Qualified Bid (as defined below). 

6. Bid Requirements 

In order to be eligible to be a Qualified Bidder, a Bidder must deliver a bid to the Receiver which 
satisfies each of the following conditions (a “Bid”): 

(a) Confidentiality: The Bidder must deliver an executed Confidentiality Agreement and 
Acknowledgement (if not already delivered); 

(b) Identification: The Bid must identify the Bidder and representatives thereof who are 
authorized to appear and act on behalf of the Bidder for all purposes regarding the 
contemplated transaction; 

(c) Form and Content. The Bid must be in the form of the Template APA and be executed by 
the Bidder (each, a “Proposed Purchase Agreement”).  Any changes and modifications 
to the Template APA are to be indicated on a blackline to the Template APA, which is to 
be submitted along with the executed version: 

(d) Allocation. The Bid must provide an allocation of the aggregate consideration of the Bid 
among the Property; 
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(e) Good-Faith Deposit. The Bid must be accompanied by a cash deposit equal to the greater 
of (x) US$3,000,000.00 and (y) twenty percent (20%) of the total cash purchase price 
contemplated by the Bid (the “Good Faith Deposit”), and the Good Faith Deposit shall be 
paid to the Receiver, to be held by the Receiver in trust in accordance with these Bidding 
Procedures2; 

(f) Financial Wherewithal. The Bid must include evidence satisfactory to the  Receiver of the 
Bidder’s financial ability to close by the Closing Date (as defined below); 

(g) Closing Date. The Bid must contain a binding commitment by the Bidder to close on the 
terms and conditions set forth in the Proposed Purchase Agreement as soon as practicable 
after satisfaction or waiver of all conditions; provided that such closing must take place by 
no later than December 31, 2019 (the “Closing Date”); 

(h) Irrevocable. The Bid must be accompanied by a letter which confirms that the Bid: (i) may 
be accepted by the Receiver, by the Receiver countersigning the Proposed Purchase 
Agreement, and (ii) is irrevocable and capable of acceptance until the earlier of (I) the day 
on which the Bidder is notified that the Bid is not a Qualified Bid (as defined below); (II) 
the day on which a Successful Bid or Successful Bids are selected, if the Bid is neither a 
Successful Bid nor a Back-Up Bid (as defined below) selected on such day; (III) if the Bid 
is the Back-Up Bid, then the day on which the Successful Bid(s) closes; and (IV) December 
20, 2019 (the “Termination Date”); 

(i) No Representations and Warranties. The Bid shall include an “as is, where is” clause 
substantially on the same terms as the “as is, where is” clause set out in the Template APA; 

(j) Contingencies. The Bid may not be conditional on obtaining financing or any internal 
approval or on the outcome or review of due diligence; 

(k) No Fees Payable to Bidder. The Bid may not request or entitle the Bidder to any break-up 
fee, expense reimbursement, termination or similar type of fee or payment. Further, by 
submitting a Bid, a Bidder shall be deemed to irrevocably waive any right to pursue a claim 
in any way related to the submission of its Bid or these Bidding Procedures; and 

(l) Other Information. A Bid shall contain such other information reasonably requested by the 
Receiver. 

Each Bidder shall comply with all reasonable requests for additional information by the Receiver 
regarding such Bidder and its contemplated transaction. Failure by the Bidder to comply with 
requests for additional information will be a basis for the Receiver to determine that the Bidder is 
not a Qualified Bidder (as defined below). 

7. Designation as Qualified Bidder 

                                                      
2 In connection with an offer for individual assets of the Debtor and/or any of its direct or indirect subsidiaries (i.e. an 
offer that does not include all of the shares of Herban), the Good Faith Deposit must be equal to at least twenty-five 
percent (25%) of the total cash purchase price contemplated by the offer. For greater certainty, there is no US$3,000,000 
minimum in that circumstance.  
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The Receiver may discuss, negotiate or seek clarification of any Bid. A Bidder may not modify, 
amend or withdraw its Bid without the written consent of the Receiver. Any purported 
modification, amendment or withdrawal of a Bid by a Bidder without the written consent of the 
Receiver shall result in a forfeiture of such Bidder’s Deposit. 

After any clarifying discussions or negotiations, the Receiver shall review all Bids and other 
documentation and information submitted by the Bidders, and shall determine, in its reasonable 
judgment, those Bidders, if any, that are qualified to participate in the Auction (the “Qualified 
Bidders” and the Bid of each Qualified Bidder, a “Qualified Bid”).  The Receiver shall notify all 
Qualified Bidders with respect to whether such Bidder is a Qualified Bidder as soon as practicable 
after the Bid Deadline. All Bids will be considered, but the Receiver reserves the right to reject 
any and all Bids. 

8. Auction 

If the Receiver determines that there are less than two (2) Qualified Bids, then there will be no 
auction.  

If the Receiver determines that there are at least two (2) Qualified Bids for the Property, or any 
combination thereof, or a combination of non-overlapping Qualified Bids (an “Aggregated Bid”), 
the Receiver may conduct an auction to determine the highest and/or best Qualified Bid or 
Aggregated Bid (the “Auction”). 

In all cases, the Receiver shall post notice of such facts on its website established in connection 
with the receivership of the Debtor, at http://cfcanada.fticonsulting.com/DionyMed/ 

If the Auction is to take place, then as soon as practicable after the Bid Deadline, and in any event 
not less than two days prior to the Auction, the Receiver shall provide all Qualified Bidders with 
a copy of the Opening Bid (as defined below) for the Auction. 

The Auction shall commence on December 11, 2019, at a time and place to be determined by the 
Receiver, and shall be conducted according to the following procedures: 

(a) Participation at the Auction. The Receiver and its professionals shall direct and 
preside over the Auction. Only Qualified Bidders are eligible to participate in the 
Auction. Each Qualified Bidder must have present or available, the individual or 
individuals with the necessary decision making authority to submit Overbids (as 
defined below) and to make such necessary and ancillary decisions as may be 
required during the Auction.  Only the authorized representatives, including 
counsel and other advisors, of each of the Qualified Bidders and the Receiver shall 
be permitted to attend the Auction; 

(b) Rounds. Bidding at the Auction shall be conducted in rounds. The Qualified Bid or 
Aggregated Bid with the highest and/or best value shall constitute the “Opening 
Bid” for the first round of bidding. The highest Overbid at the end of each round 
shall constitute the “Opening Bid” for the following round. The Receiver shall 
determine what constitutes the Opening Bid for each round in accordance with the 
Bid Assessment Criteria set out in Section 8(d) below. An Aggregated Bid may be 

http://cfcanada.fticonsulting.com/DionyMed/
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an Opening Bid in the opening round. A combination of non-overlapping Overbids 
(an “Aggregated Overbid”) may also be an Opening Bid in any subsequent round, 
if such Aggregated Overbid is determined to be the highest Bid. In each round, a 
Qualified Bidder may submit no more than one Overbid. The Receiver reserves the 
right to impose time limits for the submission of Overbids; 

(c) Failure to Submit an Overbid. If, at the end of any round of bidding, a Qualified 
Bidder or Aggregated Bidder (other than the Qualified Bidder or Aggregated 
Bidder that submitted the Opening Bid for such round) fails to submit an Overbid, 
then such Qualified Bidder may not participate in any further round of bidding at 
the Auction. Any Qualified Bidder or Aggregated Bidder that submits an Overbid 
or Aggregated Overbid during a round (including the Qualified Bidder or 
Aggregated Bidder that submitted the Opening Bid for such round) shall be entitled 
to participate in the next round of bidding at the Auction; 

(d) Bid Assessment Criteria. The Receiver shall determine which Qualified Bid or 
Aggregated Bid constitutes the Opening Bid for the first round of bidding and the 
determination of which Overbid or Aggregated Overbid constitutes the Opening 
Bid for each subsequent round of bidding taking into account all factors which the 
Receiver, with the assistance of its advisors, reasonably deems relevant to the value 
of such Bid, including, among other things: (i) the amount and nature of the 
consideration; (ii) the proposed assumption of any liabilities; (iii) the ability of the 
Bidder(s) to close the proposed transaction(s); (iv) the proposed closing date and 
the likelihood, extent and impact of any potential delays in closing; (v) the net after-
tax consideration to be received by the Receiver (including assumed liabilities and 
other obligations to be performed or assumed by the Bidder(s) and any purchase 
price adjustments); (vi) the claims likely to be created by such Bid  in relation to 
other Bids; (vii) the proposed revisions to the Template APA and the terms of any 
other transaction documents; (viii) other factors affecting the speed, certainty and 
value of the transaction (including any regulatory approvals or third party consents 
required to close the transaction); (ix) the Property included or excluded from the 
Bid and the transaction costs and risks associated with closing multiple transactions 
versus a single transaction for all or substantially all of the Property; (x) the 
transition services required from the Receiver post-closing and any related costs; 
(xi) the monetary value that may reasonably be attributed to any non-cash 
consideration by the Receiver in its reasonable discretion; and (xii) such other 
considerations as the Receiver deems relevant in its reasonable business judgment. 

(e) Overbids. All Bids made during the Auction shall be “Overbids”. Overbids will be 
submitted in a form to be determined by the Receiver, in its reasonable discretion, 
including further revised and executed purchase agreements. The identity of each 
Qualified Bidder and all material terms of each Overbid shall be fully disclosed to 
all other Qualified Bidders participating in the Auction. The Receiver shall 
maintain a transcript of the Opening Bid and all Overbids made  and announced at 
the Auction, including the Successful Bid(s) (as defined below) and the Back-Up 
Bid(s) (as defined below). To be considered an “Overbid”, a Bid made during the 
Auction must satisfy the following criteria: 
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(i) Minimum Consideration. The amount of purchase price consideration of 
any Overbid shall not be less than the purchase price consideration of the 
Opening Bid of the applicable round of bidding plus US$250,000 or such 
lower or higher amount as the Receiver may determine in advance of such 
round of bidding in order to facilitate the Auction (the “Minimum Overbid 
Increment”).  

The Receiver reserves the right to attribute monetary value to certain non- 
monetary terms and conditions contained in an Overbid and credit such 
value to the purchase price consideration of an Overbid.  The Receiver will 
disclose to all Bidders any monetary value attributed to non-monetary terms 
and conditions prior to soliciting Overbids in any given round; and 

(ii) Remaining terms are the same as for Qualified Bids. Except as modified 
herein, an Overbid must comply with the conditions for a Bid set forth in 
Section 6 above; provided, however, that the Bid Deadline shall not apply 
and Overbids need not be accompanied by additional cash deposits (subject 
to subsection (h) hereof). 

To the extent not previously provided (which shall be determined by the 
Receiver), a Qualified Bidder submitting an Overbid must submit, as part 
of its Overbid, evidence acceptable to the Receiver demonstrating such 
Qualified Bidder’s ability (including financial ability) to close the 
transaction contemplated by its Overbid; 

(f) Announcing Highest Overbids. At the end of each round of bidding, the Receiver, 
with the assistance of its advisors, shall (i) immediately review each Overbid made 
in such round; (ii) identify the highest and/or best Overbid or Aggregated Overbid; 
and (iii) announce the terms of such highest and/or best Overbid or Aggregated 
Overbid to all Qualified Bidders entitled to participate in the next round of bidding. 
Such highest and/or best Overbid or Aggregated Overbid shall be the Opening Bid 
for the next round of the Auction; 

(g) Adjournments. The Receiver reserves the right, in its reasonable business 
judgment, to make one or more adjournments in the Auction to, among other things: 
(i) facilitate discussions between the Receiver and individual Qualified Bidders, 
including any discussion, negotiation or clarification of any Overbid; (ii) allow 
individual Qualified Bidders to consider how they wish to proceed; (iii) consider 
and determine the current highest and/or best Overbid or Aggregated Overbid at 
any given time during the Auction; (iv) give Qualified Bidders the opportunity to 
provide the Receiver with such additional evidence as it may require, in its 
reasonable business judgment, that the Qualified Bidder has sufficient internal 
resources or has received sufficient non-contingent debt and/or equity funding 
commitments to consummate the proposed transaction at the Overbid amount; and 
(v) subject to such rules and guidelines as the Receiver may consider appropriate, 
facilitate any appropriate consultation by the Receiver  and/or Qualified Bidders 
with third party stakeholders; 
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(h) Closing the Auction. If, in any round of bidding, no Overbid or Aggregated Overbid 
is made, the Auction shall be closed and the Receiver shall, with the assistance of 
its advisors: (i) declare the last Opening Bid as the successful Bid(s) (the 
“Successful Bid(s)” and the party or parties submitting such Successful Bid(s), the 
“Successful Bidder(s)”); (ii) immediately review the other Overbids or Aggregated 
Overbids made in the previous round (or the Qualified Bids and Aggregated Bids 
if no Overbids were made at the Auction) and identify and record the next highest 
and/or best Overbid or Aggregated Overbid (or Qualified Bid or Aggregated Bid) 
(the “Back-Up Bid(s)” and the party or parties submitting such Back-Up Bid(s), 
the “Back-Up Bidder(s)”); and (iii) advise the Successful Bidder(s) and the Back-
Up Bidder(s) of such determinations and all other Qualified Bidders that they are 
not a Successful Bidder or a Back-Up Bidder. 

To the extent not already provided, the Successful Bidder(s) and the Back-Up 
Bidder(s) shall each, within two (2) business days of the conclusion of the Auction, 
provide the Receiver with an additional cash deposit to increase its original Good 
Faith Deposit to equal at least twenty percent (20%) of the total cash purchase price 
contemplated by its Successful Bid or Back-Up Bid, as applicable, to be held by 
the Receiver in trust as such party’s “Good Faith Deposit” in accordance with these 
Bidding Procedures; 

(i) Consent to Jurisdiction as Condition to Bid. All Qualified Bidders shall be deemed 
to have consented to the exclusive jurisdiction of the Court and waived any right to 
a jury trial in connection with any disputes relating to the Auction, and the 
construction and enforcement of the Qualified Bidder’s transaction documents, as 
applicable; and 

(j) No Collusion. Each Qualified Bidder shall be required to confirm that it has not 
engaged in any discussions or any other collusive behaviour with respect to the 
submissions of Overbids. The Receiver may permit discussions between Qualified 
Bidders at the Auction, subject to such rules and guidelines as the Receiver 
considers appropriate. 

9. Receiver’s Reservation of Rights 

In addition to the other reservations of rights set out herein, the Receiver reserves the right in its 
reasonable discretion to: (a) waive strict compliance with any one or more of the Bid requirements 
specified herein, and deem such non-compliant Bids to be Qualified Bids; provided that such non-
compliance is not material in nature; (b) reject any or all Bids if, in the Receiver’s reasonable 
business judgment, no Bid is for fair and adequate consideration; and (c) adopt such ancillary and 
procedural rules not otherwise set out herein for these Bidding Procedures (including rules that 
may depart from those set forth herein) that in its reasonable business judgment will better promote 
the goals of these Bidding Procedures and facilitate the Auction; provided that the adoption of any 
rule that materially deviates from these Bidding Procedures shall require an order of the Court. 

Subject to such confidentiality arrangements as the Receiver deems appropriate, the Receiver shall 
consult regularly with Tribeca Global Resources Credit Pty Ltd., the investor representative of 
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Evolution Trustees Limited as sole trustee of SP1 Credit Fund (the “SP1 Representative”), with 
respect to the conduct and status of these Bidding Procedures, and shall provide the SP1 
Representative with true and complete copies of any and all Bids received by the Receiver and 
such other information as is reasonably requested from time to time by the SP1 Representative in 
respect of the conduct and status of these Bidding Procedures.   

For greater certainty, the Receiver is under no obligation to conduct an Auction under any 
circumstances, and the Receiver retains the sole discretion as to whether to conduct an Auction.  

10. Sale Motion 

The Receiver shall, within seven (7) days of the conclusion of the Auction, or if there is no Auction 
by December 13, 2019, serve notice of an application seeking approval of the Successful Bidder(s) 
and the sale of the applicable Property to the Successful Bidder(s) free and clear of all liens and 
encumbrances, other than those liens and encumbrances expressly to be assumed by the Successful 
Bidder(s) (the “Sale Motion”). The Sale Motion shall be conducted by the Court as soon as 
possible thereafter at 800 Smithe Street, Vancouver, British Columbia. At the Sale Motion, the 
Receiver may also seek, in its sole discretion, conditional approval of the Back-Up Bid(s) 
authorizing the Receiver to close the Back-Up Bid(s) if the Successful Bid(s) is/are not closed by 
the Closing Date. 

11. Closing the Successful Bid 

The Receiver and the Successful Bidder(s) shall take all reasonable steps to complete the sale 
transaction contemplated by the Successful Bid(s) as soon as possible after the Successful Bid(s) 
are approved by the Court. Notwithstanding the foregoing, in the event that there is more than one 
Successful Bid, the Receiver reserves the right to impose a condition in each Successful Bid that 
the obligation of the Receiver to complete the sale transaction contemplated by each Successful 
Bid is conditional upon the completion of the transaction(s) contemplated by each other Successful 
Bid. The Receiver will be deemed to have accepted the Successful Bid(s) only when the Successful 
Bid(s) has/have been approved by the Court. If the transaction(s) contemplated by the Successful 
Bid(s) has/have not closed by the Closing Date or the Successful Bid(s) is/are terminated for any 
reason prior to the Closing Date, the Receiver may elect, in its sole discretion seek to complete the 
transaction(s) contemplated by the Back-Up Bid(s), and upon making such election, the Receiver 
will seek Court approval of the Back-Up Bid(s) (if such approval has not already been obtained) 
and promptly seek to close the transaction(s) contemplated by the Back-Up Bid(s) after such Court 
approval. The Back-Up Bid(s) will be deemed to be the Successful Bid(s) and the Receiver will 
be deemed to have accepted the Back- Up Bid(s) only when the Back-Up Bid(s) has/have been 
approved by the Court and the Receiver has made such election. 

12. Return of Good Faith Deposit 

(a) All Good Faith Deposits shall be held in an interest-bearing account until returned 
to the applicable Bidder or otherwise dealt with in accordance with Section 6 or 
this Section 12; 



- 11 - 

   

(b) Good Faith Deposits of all Bidders who are determined not to be Qualified Bidders 
shall be returned to such Bidders within two (2) business days after the day on 
which the Bidder is notified that it is not a Qualified Bidder; 

(c) Good Faith Deposits of all Qualified Bidders other than the Successful Bidder(s) 
and the Back-Up Bidder(s) shall be returned to such Qualified Bidders within two 
(2) business days after the day on which one or more Successful Bidders is selected; 

(d) The Good Faith Deposit(s) of the Successful Bidder(s) shall be applied to the 
purchase price of such transaction(s) at closing. If the Successful Bid(s) fail(s) to 
close by the Termination Date because of a breach or failure to perform on the part 
of the Successful Bidder(s), the Receiver shall be entitled to retain the Good Faith 
Deposit of the applicable Successful Bidder(s) as part of its damages resulting from 
the breach or failure to perform by the applicable Successful Bidder(s). The Good 
Faith Deposit of the Successful Bidder(s) shall otherwise be returned to the 
Successful Bidder(s) in accordance with the terms of the Successful Bid(s); 

(e) If the Back-Up Bid(s) has/have not been deemed to be a Successful Bid(s), the 
Good Faith Deposit(s) of the Back-Up Bidder(s) shall be returned to the Back-Up 
Bidder(s) as soon as practicable after the earlier of: (i) the closing of the 
transaction(s) contemplated by the Successful Bid(s); (ii) the date on which the 
Receiver provides written notice to the Back-Up Bidder(s) that the Receiver will 
not elect to complete the transaction(s) contemplated by the Back-Up Bid(s) and 
(iii) the Termination Date; and 

(f) If a Back-Up Bid is deemed to be a Successful Bid, the Good Faith Deposit of such 
Back-Up Bidder shall be applied to the purchase price of such transaction at 
closing. If a Back-Up Bid fails to close by the Termination Date because of a breach 
or failure to perform on the part of such Back-Up Bidder, the Receiver shall be 
entitled to retain the Good Faith Deposit of such Back-Up Bidder as part of its 
damages resulting from the breach or failure to perform by such Back-Up Bidder. 
The Good Faith Deposit of a Back-Up Bidder shall otherwise be returned to the 
applicable Back-Up Bidder in accordance with the terms of its Back-Up Bid. 

13. No Qualified Bid 

If the Receiver determines that no Qualified Bid was received, or at least one Qualified Bid was 
received but it is not likely that the transactions contemplated in any such Qualified Bid will be 
consummated, the Receiver shall notify the SP1 Representative forthwith, and within ten (10) 
Business Days of such determination, file an application with the Court seeking directions and/or 
such other relief as the Receiver deems appropriate in the circumstances.  In the circumstances 
described in this subsection, the Secured Lenders shall have the option within five (5) Business 
Days from such determination to submit a credit bid (that would constitute a binding agreement if 
accepted) even if they did not submit a credit bid at any other point during the bidding process, 
and notwithstanding the receipt of any new information regarding bids or offers after the Bid 
Deadline. 
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	1.6 Except as otherwise described in this First Report:
	1.6.1 the Receiver has not audited, reviewed or otherwise attempted to verify the accuracy or completeness of the Information in a manner that would comply with Generally Accepted Assurance Standards pursuant to the Chartered Professional Accountants ...
	1.6.2 the Receiver has not examined or reviewed the financial forecasts or projections referred to in this First Report in a manner that would comply with the procedures described in the Chartered Professional Accountants of Canada Handbook.

	1.7 Future-oriented financial information reported in or relied on in preparing this First Report is based on Management's assumptions regarding future events. Actual results will vary from these forecasts and such variations may be material.
	1.8 The Receiver has prepared this First Report in connection with the application to be heard November 26, 2019. This First Report should not be relied upon for any other purpose.
	1.9 A copy of the filed First Report, along with all other materials filed in the Receivership Proceeding, will be available on the Receiver's website at http://cfcanada.fticonsulting.com/Dionymed (the "Website").

	2. Background of the company
	2.1 The Company was founded in 2017, and is a company continued into British Columbia pursuant to the Business Corporations Act (British Columbia).  Through its direct and indirect subsidiaries, it operates a multi-state distribution and direct-to-con...
	2.2 Since 2018, the Company has been listed on the Canadian Securities Exchange under the symbol "DYME".
	2.3 The Company is a holding company and through its wholly owned subsidiaries it generates revenue, primarily in the United States, by (a) manufacturing and processing cannabis products, (b) selling wholly-owned branded products, such as cannabis vap...
	2.4 Certain of the Company's subsidiaries hold cannabis licenses in California and Oregon, two of the largest recreational cannabis markets in the United States, allowing for the vertical integration of cultivation, manufacturing, branding, sale and d...
	2.5 The Company's primary assets are the capital stock of its subsidiaries.  The Company wholly owns, directly and/or indirectly, the issued and outstanding shares or membership interests, as applicable, of the following entities:
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	2.5.2 Herban Delaware;
	2.5.3 Gourmet Green Room, Inc ("GGR");
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	2.5.9 Herban Industries NJ LLC ("Herban NJ"); and
	2.5.10 Herban Industries NV LLC ("Herban NV").

	2.6 In addition, the Company has an interest through a master services agreement in HomeTown Heart ("HomeTown"), a California corporation, in the form of an option agreement whereby the Company can acquire all of the outstanding shares of HomeTown for...
	2.7 DMI is the Company's sole Canadian subsidiary. DMI (and not the Company) is the employer to the employees in Canada, and the Receiver intends to fund DMI to continue to fund those employees.
	2.8 The Company indirectly owns the shares or membership interests as applicable, in the entities set out at paragraphs 2.5.3 to 2.5.10 above through its U.S. subsidiary, Herban Delaware. DMI and Herban Delaware are owned directly by the Company.
	2.9 A corporate chart for the Company and its subsidiaries is attached to this First Report as Appendix B.

	3. creditors
	3.1 Pursuant to a definitive agreement dated January 16, 2019, as amended and supplemented or otherwise modified (the "Credit Agreement"), the Company obtained a credit facility from a syndicate of lenders (the "Lenders"), in the initial amount of $13...
	3.2 As of the date of this First Report, the syndicate of Lenders was comprised of only one lender, SP1 Credit Fund ("SP1") (there have, at other times, been more Lenders).
	3.3 The funds drawn by the Company under the Credit Agreement are secured by a first-ranking security interest over all or substantially all of the assets of the Company and certain of its subsidiaries and/or entities over which it has control.
	3.4 Each of HomeTown, DMI, Herban Delaware, Herban CA, Herban OR, Herban NJ, Herban 2 and GGR have guaranteed the Company's obligations pursuant to the Credit Agreement and granted security in favour of GLAS Americas LLC (the "Collateral Agent") over ...
	3.5 Pursuant to the Credit Agreement, the petitioner in the Receivership Proceeding, GLAS Americas LLC was appointed the Collateral Agent on behalf of the Lenders.  GLAS USA LLC was appointed the Administrative Agent under the Credit Agreement on beha...
	3.6 According to the Affidavit of Yana Kislenko made October 22, 2019 in support of the Receivership Order, as at October 15, 2019, the Company was indebted to the Lenders pursuant to the Credit Agreement in the following amounts (with interest and fe...
	3.6.1 $24,078,106.80, representing the principal amount of outstanding indebtedness of the Company pursuant to the Credit Agreement, including the applicable prepayment premium;
	3.6.2 $610,971.36, representing accrued and unpaid interest on the principal amount as of but excluding October 15, 2019; and
	3.6.3 $121,604.64, the accrued and unpaid anniversary fee as of but excluding October 15, 2019, and all other fees and expenses and other amounts owing as obligations as of October 15, 2019.

	3.7 The Receiver's counsel, Bennett Jones LLP ("Bennett Jones"), provided an opinion to the Receiver with respect to the Collateral Agent's security. Bennett Jones is of the opinion that, subject to standard qualifications and assumptions contained th...
	3.8 In addition, the Company is indebted to Flow Capital Corp ("Flow Capital").  Flow Capital is the only other creditor with a security registration against the Company. As of October 2, 2019, Flow Capital held registered financing statements in resp...
	(collectively, the "Flow Capital Registrations")
	3.9 The debt and security of Flow Capital are discussed in further detail below.
	3.10 According to the books and records of the Company, as of November 4, 2019, the Company owed its unsecured creditors, including trade creditors, approximately $53.3 million.

	4. activities of the receiver since Appointment
	4.1 Certain of the activities of the Receiver since being appointed are described below.
	Notice to Creditors
	4.1.1 Pursuant to section 245(1) of the Bankruptcy and Insolvency Act, RSC 1985, c. B-3. (the "BIA"), on or about November 7, 2019 the Receiver sent notice of its appointment, in the prescribed form, and statement pursuant to section 246(1) of the BIA...
	4.1.2 Out of an abundance of caution, the Receiver also provided a notice to the known of creditors of DMI, advising about the appointment of the Receiver, that the Company is insolvent, and that the Receiver will not be able to fund the operations of...

	Dealings with Flow Capital
	4.1.3 The Company is indebted to Flow Capital pursuant to two Royalty Purchase Agreements dated April 4, 2018 and May 25, 2018.
	4.1.4 In or around September 2019, Flow Capital registered the Flow Capital Registrations under the Uniform Commercial Code in effect in California and certain other states and the Personal Property Security Act (British Columbia) against the Company ...
	4.1.5 In its review of the Flow Capital Registrations, the Receiver has identified certain potential issues with Flow Capital's alleged security.
	4.1.6 On November 11, 2019, counsel for the Receiver sent a letter to counsel for Flow Capital requesting that Flow Capital withdraw the security registrations made in respect of the Company, Herban CA and GGR, or in the alternative, to immediately pr...
	4.1.7 As noted in the letter, to the extent this matter is not resolved to the satisfaction of the Receiver in the near term, the Receiver intends to seek the Court's assistance to obtain a discharge of all Flow Capital Registrations.
	4.1.8 On November 18, 2019, the Receiver received a responding letter from counsel to Flow Capital. The Receiver is currently in the process of reviewing that letter, and reserves its right to seek the Court's assistance if needed.
	Commencement of sale process
	4.1.9 As described in section 5 of this First Report, the Receiver, in consultation with SP1, has developed the Bidding Procedures for the solicitation of offers to purchase the Company's Property, and has commenced marketing the Property for sale and...
	4.1.10 Key elements of the Bidding Procedures, and the steps taken by the Receiver in connection therewith, are described below.

	4.2 In addition to the other activities described in this First Report, including in subsequent sections, the Receiver has, pursuant to the Receivership Order, established the Website, where all materials filed with the Court and all orders granted by...

	5. sale of the company's assets
	5.1 Pursuant to the Receivership Order, the Receiver is authorized to market any or all of the Property of the Company.
	5.2 With the support and input of SP1, the Receiver has developed procedures for the solicitation of offers to purchase the Company's Property, including the following:
	5.2.1 all shares in the capital of Herban Delaware;
	5.2.2 all of the books, records, books of account, supplier and customer lists, business information, research and development information, business analyses and plans, and records, and all other documents, files, records, correspondence, electronic i...
	5.2.3 the Company's interest in an agricultural lease dated January 1, 2019 relating to property in Oregon, U.S. and a lease dated July 23, 2019 for property located in Los Angeles, California, both of which are related to the business of the Company.

	5.3 The Receiver has prepared:
	5.3.1 a list of potential bidders for the Property ("Potential Bidders"), including both strategic and financial parties who, in the Receiver's reasonable professional judgment, may be interested in acquiring some or all of the Property;
	5.3.2 an initial offering summary (the "Teaser Letter") to notify Potential Bidders of the existence of the opportunity and to invite the Potential Bidders to make an offer to acquire all or any part of the Property;
	5.3.3 a form of confidentiality agreement (the "Confidentiality Agreement"); and
	5.3.4 a form of acknowledgement (the "Acknowledgement") whereby Potential Bidders agree to be bound by the provisions of the Bidding Procedures.

	5.4 Since October 31, 2019 (the commencement date of the Teaser Letter campaign), the Receiver has sent in excess of 180 Teaser Letters to the Potential Bidders.  Since then, the Receiver has had many discussions and meetings with Potential Bidders th...
	5.5 The Receiver has also worked closely with its U.S. counsel to understand, and to be able to answer questions from Potential Bidders and other potential purchasers regarding, the various cannabis regulatory considerations in connection with various...
	5.6 The proposed Bidding Procedures are attached as Appendix D to this First Report.
	5.7 Key elements of the Bidding Procedures are as follows (unless otherwise defined herein, all capitalized terms in this section are as defined in Appendix D):
	Due Diligence
	5.7.1 the Receiver, among other things:
	5.7.1.1 created an electronic due diligence data site for the Company and the Property and will continue to populate and manage the data site, which will include a template asset purchase agreement to be used by interested parties to submit binding of...
	5.7.1.2 prepared a detailed confidential information memorandum describing the opportunity to acquire all or part of the Property the ("CIM"), which has been uploaded to the data site;
	(collectively, the "Due Diligence Access");

	5.7.2 interested parties are required to execute and deliver to the Receiver the Confidentiality Agreement and the Acknowledgment before being provided with Due Diligence Access;
	Bidding
	5.7.3 all bids for the purchase of the Property must be in writing and must be received by the Receiver by no later than 1:00 p.m. (Vancouver time) on December 9, 2019 (the "Bid Deadline") in the form of the template asset purchase agreement provided ...
	5.7.4 to be eligible to be a Qualified Bidder, a Bidder must deliver a Bid satisfying the bid requirements prescribed in the Bidding Procedures, which include, among others, the following requirements:
	5.7.4.1 the Bid must be accompanied by a cash Good Faith Deposit equal to the greater of (i) US $3 million and (ii) 20% of the total cash purchase price contemplated by the Bid, which Good Faith Deposit must be paid to the Receiver in trust0F ; and
	5.7.4.2 the Bid must be irrevocable, and may not be conditional on financing or any internal approval or on the outcome or review of due diligence;

	5.7.5 after clarifying discussions or negotiations, the Receiver will review all Bids and other documentation and information submitted by the Bidders, and shall determine, in its reasonable judgment, the Qualified Bidders and, for the Qualified Bidde...
	5.7.6 all Bids will be considered by the Receiver, but the Receiver reserves the right to reject any and all Bids;
	Auction
	5.7.7 If there are at least two (2) Qualified Bids, or any combination thereof, or a combination of non-overlapping Qualified Bids (an "Aggregated Bid"), the Receiver may, but is not required to, conduct an auction to determine the highest and/or best...
	5.7.8 The Auction will commence on December 11, 2019, at a time and place to be determined by the Receiver.  Key elements of the auction include:
	5.7.8.1 the Receiver and its professionals will direct and preside over the Auction and only Qualified Bidders are eligible to participate in the Auction;
	5.7.8.2 bidding at the Auction will be conducted in rounds, with the Qualified Bid or Aggregated Bid with the highest and/or best value to constitute the Opening Bid for the first round of bidding.  The highest Overbid at the end of each round will co...
	5.7.8.3 the Receiver will determine which Qualified Bid or Aggregated Bid constitutes the Opening Bid for the first round of bidding, and will determine which Overbid or Aggregated Overbid constitutes the Opening Bid for each subsequent round of biddi...
	5.7.8.4 the Receiver will maintain a transcript of the Opening Bid and all Overbids made and announced at the Auction, including the Successful Bid(s) and the Back-up Bids.


	5.8 The Property is being offered for sale on an "as-is, where is" basis.
	5.9 In accordance with the Bidding Procedures, the Receiver will apply to this Honourable Court for approval of the Successful Bidder(s), if any, and for an order vesting title in and to the applicable Property in the ultimate purchaser or purchasers ...
	5.10 Notwithstanding anything else contained in the Bidding Procedures, the Receiver may consider offers for individual assets of the Company and/or any of its direct or indirect subsidiaries. However, the Receiver will favour a bid that includes all ...
	5.11 If the Receiver determines that no Qualified Bid was received, or at least one Qualified Bid was received but it is not likely that the transactions contemplated in any such Qualified Bid will be consummated, the Receiver shall notify the SP1 Rep...
	Recommendation regarding Bidding Procedures
	5.12 The Receiver is of the view that offering the Property for sale pursuant to the Bidding Procedures represents the best opportunity to recover the value of the Property in the circumstances. Among other reasons:
	5.12.1 through the implementation of the Bidding Procedures, the Property is being, and will continue to be, offered for sale in a transparent, orderly and timely process;
	5.12.2 the Bidding Procedures are designed to maximize value for the benefit of all of the Company's stakeholders;
	5.12.3 the Bidding Procedures provide certain flexibility for the Receiver to maximize value, including by granting the Receiver the ability (but not the obligation) to conduct the Auction;
	5.12.4 the Bid Deadline is appropriate in the circumstances given that (i) the Receiver commenced the Bidding Procedures by sending the Teaser Letter to the Potential Bidders commencing on October 31, 2019, (ii) the Receiver has limited funding and mu...
	5.12.5 the Bidding Procedures are consistent with other procedures that have been approved by the Court in other insolvency proceedings.


	6. Gotham Green Litigation
	6.1 On or about July 30, 2019, the Company and Herban 2 entered into and issued a Secured Convertible Demand Note in favor of Gotham Green Fund (Q) II, L.P. ("Gotham Q") in the principal amount of $1,706,760.00 (the "Gotham Q Note"). Pursuant to the G...
	6.2 On or about July 30, 2019, the Company and Herban 2 also entered into and issued a Secured Convertible Demand Note in favor of Gotham Green Fund II, L.P. ("Gotham Green") in the principal amount of $293,240.00 (the "Gotham Note") (the Gotham Q Not...
	6.3 Pursuant to the Secured Notes, Gotham Green and Gotham Q collectively loaned $2 million to the Company and Herban 2.  The Secured Notes are demand notes that could be called at any time in accordance with their terms. Interest and fees continue to...
	6.4 The Secured Notes were guaranteed by Herban CA, Herban Delaware and GGR.  All the debt and security in connection with the Gotham Green Notes are collectively referred to as the "Gotham Green Debt and Security".
	6.5 On September 16, 2019, Gotham Green called the Secured Notes and sent a letter to the Company and Herban 2 demanding repayment of the Secured Notes in full. No amounts have been repaid to Gotham Green.
	6.6 On October 30, 2019, the Gotham Green Litigation was commenced against GGR, the Company, Herban 2, Herban Delaware, and Herban CA.  GGR is the holder of various cannabis licenses issued by the State of California and the City of Los Angeles.
	6.7 The Receiver is of the view that it would be detrimental to the Company and the proposed sale process (described above) if the Gotham Green Litigation were to continue, and in particular if the licenses held by GGR were affected by such litigation...
	6.8 Accordingly, since October 30, 2019, the Receiver and its counsel have been in ongoing discussions with SP1 and its counsel with respect to the Gotham Green Litigation, including the possibility of having the Receiver fund Herban Delaware using it...
	6.9 To the extent the Receiver determines it advisable to fund Herban Delaware to acquire the Gotham Green Debt and Security, the Receiver is seeking the Court's authorization to do so.

	7. Conclusion
	7.1 The Receiver respectfully recommends that the Court issue an order:
	7.1.1 authorizing but not requiring the Receiver to fund Herban Delaware to acquire the Gotham Green Debt and Security;
	7.1.2 approving the Bidding Procedures and authorizing the Receiver to implement the Bidding Procedures; and
	7.1.3 approving the First Report and the activities of the Receiver as set out herein.





